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Before the

FEDERAL COMMUNICATIONS COMMISSION
Washington, D.C. 2OS54

In the Matter of )
)

Amendment of the Commission's )
Rules to Establish New Personal )
Communications services )

REPLY

MCI Telecommunications Corporation (MC!), by its attorneys, hereby submits this

reply to oppositions filed in the reconsideration phaIe of the above-captioned proceeding.

The principal issue addresaed in this reply is one which is of vital importance to the

emergence of a vibrantly competitive PeS industry, namely, the adoption of a revised

eligibility rule to ensure that those carriers which already dominate the cellular spectrum do

not extend their dominion over the spectrum allocated to PCS, to the detriment of competi-

tion and consumers.

I. MCl's Request To Further Limit PeS Eligibility Of The Nine
Lamest Cellular Cmiea Should Be Granted.

In its Petition for Reconsideration, MCI urged the Commission to modify the cellular

eligibility rule to make the nine largest cellular carriers, which dominate the cellular market,

ineligible to bid on one of the 30 MHz PeS blocks. MCl's petition was supported by a

statement authored by Dr. Daniel Kelley of Hatfield Associates, Inc.

Some parties dispute Dr. Kelley's finding that the cellular market "is not competi-
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tive."11 In particular, CI'IA (p. 4) and GTE (p. 5), label Dr. Kelley's finding as "conclu-

lOry." Dr. Kelley's conclusions are based on a detailed economic analysis of the cellular

maret. His analysis UIeS the standard struetuIe, conduct, and performance paradigm of

Industrial Organization, the branch of economics that deals with markets and market power.

Dr. Kelley did not include his entire analysis of the cellular market structure in the

paper filed by MCI in this proceeding. The conclusion that cellular is not competitive relies

on an earlier paper authored by Dr. Kelley and submitted by MCI as an ~~ presentation

in this docket. That earlier paper, "An Efficient Market Structure for Personal Communica-

tions Services," filed September 13, 1993, was referenced in Dr. Kelley's statement

accompanying MCl's petition for reconsideration. Section ill of the september 13, 1993

paper, pp. 6-19, contain the detailed structure, conduct, and performance analysis on which

Dr. Kelley's conclusion is bued.lI

In any event, Dr. Kelley is not the first - and certainly not the only - person to

reach the conclusion that the cellular market lacks competition. The General Accounting

Office and the U.S. Department of Justice have recently reached similar conclusions.}! The

J! Kelley statement p. 7.

1I The analysis in the September 13, 1993 pipet' is in tum based on an Affidavit submitted
by Dr. Kelley in U.S. v. WeIta1l FJectric. That Affidavit responds in detail to claim. about
competition in the cellular iftduItry made by the RBOCs. Although the RBOCs had an
opportunity to respond to Dr. Kelley's Affidavit, they chose not to.

P General Accounting Office, Report to Hon. HeDry Reid, U.S. Senate, Cmq;ml Abgyt
Comgetitioo in the CeUulK TdcIimc Scryia; Ipd",'O', 1992. ~ &lal "GAO Witneas TeUs
California Senate Panel That Cellular Duopoly IDbibiti Competition," Te1OQQ1Dmeicatjpm
Reports, January 18, 1993, p. 17. The Department of Ju.sbce cited these findings in its
comments supporting development of Personal Communications Networks. See U.S.
Department of Justice, RePly Comments, December 9, 1992, pp. 6-7.

It
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Commission, in its most recent review of the state of competition in the cellular service

market, echoed the .Department of Justice's conclusion:

.••[WJe aaree with the DOl that in the ab-.ce of any evidence (such as price
and cost data), it is difficult to conclude that the cellular service market is fully
competitive.~

CTIA argues that Wcellular services perform competitively, W citing a Charles River

Associates paper that finds that wthe business of supplying cellular telephone communications

has been characterized by rapidly increasing volume, declining prices, expanded service

offerings, and significant technological change. w~ Dr. Kelley's september paper shows that

each of these performance indicaton is consistent with the presence of market power. For

example, the profit maximizing price of a monopolist will fall as costs fall due to technologi­

cal change.~ Finally, CTIA argues that if cellular carrien are excluded from PCS spec-

trum, consumen will be denied the benefits of economies. However, cellular carriers are

not the only firms with access to economies. Long distance companies and cable companies

can also capture scope economies.

At page 7 of its opposition, CTIA states:

MCl's claim that the wireless services market hal w'national cbaracteristics, 'w
and that the largest cellular providers have a pattern of joint planning and
cooperation to the detriment of local competition also misses the point.

It is CTIA - not MCI - which misses the point, apparently as a result of the sensitivity it

~ Bundling of Cellular Customer Premises Equipment and Cellular Service, CC Docket No.
91-34, Report and Order, 7 FCC Red 4028, 4029 (1992).

~ Besen et al, Charles River Associates, wThe Cellular Service Industry: Performance and
Competition: January 1, 1993.

~ September 13 paper, p. IS.
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feels towards the local competition issue. MCI and Dr. Kelley demonstrated that the

nationwide structure of the cellular market doea matter. If this were not true, then the

existing cellular companies would not be forming marketing consortia such as Cellular One

and MobiLink.

MCI is not seeking to exclude cellular companies from the so-called "mobile

telecommunications services marketplace." That would be impossible because the cellular

carriers are already in it. Indeed, today they are virtually the only players in that market.21

MCI's point is that martdpJace diversity would be fostered by allowing carriers who are not

in the market today to participate, bringing fresh ideas and technical and marketing approaclt-

es to a "club" of sorts that is dominated by eight large telephone companies and AT&T, the

former parent of, and a current large supplier to, seven of them.

The new Charles River Associates study by Drs. Besen and Burnett also misses the

point.!1 It may be true, as they argue, that under some scenarios, the Justice Department

might not move to block mergers among PeS providers in hypothetical mobile markets of

the future, but the Commission's job in designing PeS auctions is not to enforce the Merger

Guidelines. The Commission has a unique opportunity to promote the most competitive PeS

2/ As reflected in numerous markding surveys and focus IfOUPS conducted by MCI and
others, there is an eoormoua pont-up demand for JUcher quality, more affordable IeI'Vice than
is currently being provided by cellular. The ·tati....y" of the marketplace, including a
representative cross-section of millions of cellular 1UbIcriben, clearly cootrldictl the
industry's auertion that the existina cellular savice marIcd is "biably competitive.· The
cellular industry's track record of seeking to impede the introduction of broadband PeS
competition is indicative of a deep-seated fear that cellular customers, given a meaningful
choice, would ·vote with their feet. "

!/ Stanley M. Besen and William B. Burnett, "An Antitrust Analysis of the Market for
Mobile Telecommunications Services," December 8, 1993.
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market possible. As Drs. BeIeR and Burnett well know, Section 7 of the Claytoo Act, which

is the statute that the Mcqer Guidelines are intmded to help enforce, is designed to JlRYCDt

markets from becoming concentrated through merger. The maximum possible diversity of

local and nationwide competitors will promote mobile telephone competition. (Drs. Besen

and Burnett ignore the national dimension of the PeS licensing issue by focusing entirely OIl

local markets.)

CTIA, at p. 8, asserts that -MCI also fails to support a claim that the top nine could

collude to block a national market. - A similar assertion is made by McCaw at p. 21.

CTIA's claim that collusion is unlikely in the -mobile telecommunications services market­

place- once again misses the mark. Whether or not collusion is likely in some mobile

service market is irrelevant to the point that MCI made. MCl's original point addreued the

desirability of screening the identity of bidders in the PeS auction in order to prevent

individual cellular carriers from holding up an effort by non-cellular firms to consolidate a

block of licenses to compete with existing nationwide (or regional) cellular alliances. It is

simple logic that, in an oral auction with bidder identities known, a cellular carrier that is

part of an existing cellular brand alliance or national consortium would have an incentive to

bid more for a license for which a consortium competitor is IWt the current high bidder than

it would if an existing consortium member were the current high bidder. Seen in this light,

the passage quoted by CTIA from the earlier study by Dr. Kelley, supports, and does not

refute, MCl's position.

CTIA, at p. 9, says -Surely MCI does not SUliest that only the top nine cellular

operators have excellent debt ratings. - While neither MCI nor anyone else can predict who

• rb
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will bid at PCS spectrum auctions, the top nine cellular operators (counting AT&TlMcCAW

as a single entity) do indeed have the highest debt ratings among current telecommunications

firms that are likely to bid for PeS licenses.

McCaw, at p. 8, argues that it has no market power because it only has five percent

market penetration. Low market penetration may be a function of high cellular service

prices. In any event, in the markets McCaw serves, it likely has approximately SO percent

of the subscribers.

McCaw, at p. 12, asserts that "Interexchange carriers like Mel have facilities that

will be essential to many PeS configurations." The only example of MCI's "essential

facilities" cited by McCaw is "network planning and deployment capabilities." In the same

sentence, McCaw undercuts its own claim by acknowledging that such "essential facilities"

are not unique to MCI in particular or to interexchange carriers as a class, but that are

possessed by "many other types of carriers." MCI has no essential facilities. Unlike cellular

and local telephone markets, the long distance market is competitive.

n. Other Issues.

Interference. Apple Computer, Inc. (Apple) at 4-5 claims that a two watt BIRP

limitation on all licensed emitters operating within five MHz on either side of the unliceaIed

band is necessary "to prevent the obliteration of communications by unlicensed devices in

many situations." Apple presents no data or analysis to support its sweeping conclusion, and

Apple fails to address the potential impact of its proposed power limit on operation in the

adjacent licensed bands. Assuming the adoption of an uplink/downlink channel designation
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scheme as proposed by seven! parties, the addition of S MHz wguardbandswas proposed by

Apple would significantly limit the usefulness (and, therefore, the value) of the adjacmt

bands. Within five MHz on the one side of the unlicensed band, operation of higher-power

mobile or portable devices would be prevented; within five MHz on the other side, all

normal bale station operatioo would be prevented by the two watt limit. Finally, Apple's

proposal, is fundamentally at odds with the philosophy of Part IS: i&." that the operator of

an unlicensed devices must accept interference from - and avoid causing interference to ­

the operation of licensed devices. S=,~, 47 CPR I lS.S(b). For these rea.IOOS, Apple's

request must be denied, and the Commission should clarify that operators of devices in the

unlicensed PeS band are subject to the same general rules that apply in all other spectrum

subject to Part IS.

Transmitter Power limits. Nextel, at 14-IS, urges the Commission to retain the base

station power limits adopted in the Report and Order, asserting that giving licensees the

flexibility to deploy higher power transmitters would cause wthe powerful vision of...micro­

cellular PeS... [to] evaporate. W Nextel (formerly Fleet Call) built its business only by

convincing the Commission that SMR licensees need flexibility to deploy SMR systems

which do not conform to the Commission's original wbig-stick, high-powerwvision of SMRS.

now seeks to hobble potential PeS entrants. The Commission must reject Nextel's blatant

effort to exploit the advantage it enjoys as an incumbent licensee.

Some incumbent Operational Fixed Service (OPS) microwave users state that they do

not oppose higher power limits for PeS, but seek to establish a linkage between higher PeS

power limits and tangentially related issues raised in their own reconsideration requests.

••
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1beIe include the adoption of mandatory third-party interference coordination between. PeS

and OFS (API at 3-S) and the imposition of specific penalties for interference (UTe at 14­

16). MCI is on record as opposing the petitioners' proposals which, in general, would

subject PCS entrants to additional costs and implementation delays without any commensu­

rate reduction in PCS-to-OFS interference. Assuming that appropriate adjustments are made

to the interference protection criteria to reflect the increase in power levels, good faith

compliance by all concerned will afford adequate protection, and there is no need to adopt

additional costly or punitive measures being advocated by some OFS interests.

Standards. Some parties commenting on proposals to tnake compliance with an

industry standard Common Air Interface (CAl) standard a precondition to type acceptanee of

PeS equipment suggest that the CommissiOn should foster efforts to adopt a single uniform

CAl standard at an early date. Among the purported benefits of such a policy are the

increased value of PCS services, "since interoperability and "seamless" service capabilities

will be made possible." API at 9. MCI, which has been one of the principal proponents of

interoperability and seamless service throughout this proceeding, offers the following

observations on this issue:

1) The record evidence in both exiating and emcqing services (includina cellular,
SMR and both licensed and unlic:eolCld PCS) stronalY suggests that it is mpIy
unlikdy that any single no one "uniform" CAl standard would ever emelle
through a COftJeIISUS process. Diveqeace in IerVice provider "visions" and in
user requirements both militate against such an outcome.

2) Even in thole iDatances where the Commission did mandate a sinate uniform
CAl standard (e.g., the original cellular AMPS standard), interopaability and
seamless services have not been UIUIed. In fact, the cellular iDduItry is still,
after ten yean, still in the proceu of cIepIoyina an intersystem sipaIiDg
network, hued on the IS-41 standard protocol, needed to support what some
would classify as rudimentary forms of "interopaability. "

6.
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3) Adberalce to a single uniform CAl is not always necessary permit devices to
interoperat.e or to offer services that are -seamless. - The necesllry transla­
tions can be performed e1Jewhtft in the -network of networks. - To take a
simple example, a notebook computer equipped with a wireless faxlmodem
(wbethel' the air interface is anaIoc AMPs, CDPD or a proprietary standard)
can communicate through appropriately equipped base stations and intercon­
nected networks with any wired or wireless fax device anywhere in the world.

In summary, it is neither necellary nor appropriate - at this late stage of the PeS proceed-

ing - for the Commission to abandon its flexible approach to PeS technology, an appt08Ch

similar to the one it has adopted for other wireless services, including cellular and

SMRlESMR, in recent years. Deployment of PCS should not, under any circumstances, be

delayed pending (or conditioned upon) the development of a uniform CAl standard.

* •
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CONCLUSION

WHEREFORE, MCI reiterates its request that the Commission, upon reconsideration,

revise its PeS rules in accordance with the recommendations contained in MCI's December

8, 1993 petition, as supplemented by MCl's January 3, 1994, opposition and by this reply.

Respectfully submitted,

MCI TELECOMMUNICATIONS CORPORATION

By: ~~~
Donald ]. Elardo
1801 Pennlylvania Avenue, N.W.
Wuhington, D.C. 20006
(202) 887-2727

Its Attorneys

Dated: January 13, 1994

.
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Jay C. Keithley
Leon Kestenbaum
Sprint Corporation
1850 M street, N.W., suite 1100
Washington, D.C. 20036

Catherine Wang
Margaret M. Char1e.
Swidler & Berlin, Chartered
3000 K street, N.W., suite 300
Washington, D.C. 20007
Attorneys for Spectralink
Corporation

W. Richard Morris
P.O. Box 11315
Kansas City, MO 64112

W. Scott MCCollough
Assistant Attorney General
Office of the Attorney General
State of Texas
Counsel for TX-ACSEC
P.o. Box 12548
300 W. 15th Street, 7th Floor
Austin, TX 78711-2548

George Y. Wheeler
Koteen & Naftalin
1150 Connecticut Avenue, N.W.
suite 1000
Washington, D.C. 20036
Attorney for Telephone & Data
Systems, Inc.



Jeffrey L. Sheldon
Sean A. Stokes
utilities Telecommunications
Council
1140 Connecticut Avenue, N.W.
suite 1140
Washinqton, D.C. 20036

Leonard J. Kennedy
Laura H. Phillips
Richard S. Denninq
Dow, Lohnes' Albertson
1255 23rd street, N.W.
Washinqton, D.C. 20037
Attorneys for Comcast corporation
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